IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN A. BAYER ) ClVIL ACTI ON
V.
FLUOR CORP., et al. ; NO. 09- 3107
VEMORANDUM
Dal zel |, J. January 28, 2010

Susan Bayer's clains arise out of two |ife insurance
policies that her |ate husband, Herbert Bayer, had through his
enpl oyer, Fluor Corporation. Susan Bayer ("Susan" or "Bayer") was
Herbert's second wife, and his purported third wife, defendant
Si nead Cooke Bayer,! received the benefits fromthese policies
after he died on Septenber 18, 2004. Susan cl ains that she and
Her bert never divorced and that his marriage to Sinead was void,
t her eby maki ng Susan the rightful beneficiary. She al so asserts
cl ai ns agai nst Meaghan Bayer, Herbert's daughter fromhis first
marri age, for Meaghan's alleged invol venent in these issues.

Al'l of the institutional defendants have filed notions

to dismss or for sunmary judgnment. W will grant the notion of

1 Sinead is naned in the Conplaint as "Sinead Cooke,"
but the parties' exhibits denonstrate that she calls herself
"Si nead Cooke Bayer." Herbert's daughter fromhis first marriage,
Meaghan Bayer, is also a defendant. To distinguish anong the
Bayers, we will generally refer to themby their first nanes. A
references to "Bayer" are to the plaintiff.



Fl uor Corporation, the Fluor Corporation Salaried Enpl oyees
Defined Retirenment Plan, and the Fluor Corporation Benefits

Adm ni strative Conmttee (collectively "Fluor Defendants" or
"Fluor Def.") to dismss all clains against them W w | grant
the notion for summary judgnent that Marsh U. S. Consuner
Connexions ("Marsh") filed and dismss all clainms against it. W
will also grant the notion of Connecticut CGeneral Life |Insurance
Co. ("CAIC'), Life Insurance Co. of North America ("LINA"), and
CIGNA Group Insurance ("CIGNA") (collectively "CGEIl C Def endant s"

or "CEIC Def.") to dismss? plaintiff's claimin Count | for

2 The CA.lI C Defendants nove for dism ssal under Fed R
Cv. P. 12(b)(6) or, alternatively, for sunmary judgnent, because
they rely on docunents that the plaintiff did not include in her
conplaint. But all of the docunents on which they rely are
undi sput edl y aut hentic docunents on which Susan's clains are
based, and we will therefore evaluate the CG.I C Defendants'
notion as a notion to dismss. See Pension Ben. Guar. Corp. V.
Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d G r. 1993).

Marsh, on the other hand, supports its notion to
dismss, or for summary judgnment, with docunents on which Susan's
clainms do not rely. In Susan's response to Marsh's notion, she
al so attaches docunents that are outside of the pleadings. Susan
does not protest that she needs nore tinme or discovery regarding
the issues that are relevant to Marsh's notion, and she attached
exhibits that she believes are relevant to resolving it. Gven
that Susan filed her first lawsuit regarding these issues in the
fall of 2008 and has not asked for nore time to present evidence
in response to Marsh's notion, we conclude that she has had a
"reasonabl e opportunity to present all the material that is
pertinent to [Marsh's] notion," and we wll rule on it as a
nmotion for summary judgnent. See Fed. R CGv. P. 12(d).
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benefits fromthe LINA policy, as that claimis tinme-barred. W
will grant the notion to dismss Counts Il and Il for breach of
fiduciary duty, and we will also dismss Susan's state |aw cl ains

as to all defendants except Meaghan and Sinead.?

Fact ual Backqgr ound

According to the Conplaint,* Susan married Herbert on
Decenber 31, 1988. Susan clains that they were married until his
death on Septenber 18, 2004. Conpl. at 1Y 4, 14. Susan was
Herbert's second wife, and he had a daughter, Meaghan, from his
first marriage. 1d. at § 11. At sone point in 1998 or 1999,
Herbert "returned to his jobsite in the Republic of Ireland" and
began a relationship with Sinead. Id. at § 16. Wthout Susan's
know edge, Herbert and Sinead were supposedly "married" in Las
Vegas, Nevada on August 7, 1999. Susan contends that this
marri age was invalid because she and Herbert were still married.

She clains that they did not divorce before Herbert's death in

3 After this, the only remaining clains are: Count |
against CGE.IC and CIGNA for the CGIC policy, which the plaintiff
refers to as the "GUL" policy; Count VI as to Meaghan and Si nead;
Count VIl against Sinead; and Count VIII agai nst Meaghan.

“1n ruling on the notions to dism ss, we are obliged
to assune the veracity of the well-pleaded facts in the
Conpl ai nt .



2004, but she did not learn that Herbert was dead until eight
nmonths after the fact. Id. at T 17.

After Susan and Herbert were married, he began working
for Fluor Corp., which offered as part of its benefits package a
401(k) plan, defined retirement plan, termlife insurance policy
fromLINA ("LINA Policy"), and a group life insurance policy from
CAIC ("CAIC policy"). 1d. at § 14. CIGNA G oup Insurance was
the adm nistrator of the LINA and CG.IC policies, and the Fl uor
Def endants were the plan adm nistrators for unspecified "enpl oyee
benefit plans.” Id. at Y 7, 9. According to the allegations in
t he Conpl aint, Marsh "was" the third-party adm nistrator for the
life insurance policies and "may" have been a plan adm ni strator
for the retirenment plans. 1d. at 1 8. Susan clains that the life
i nsurance policies, anong other benefits, were subject to ERI SA
Id. at 1Y 12-13. In the first paragraph of Susan's conpl aint, she
states that she makes clainms for benefits under the life
i nsurance policies and the defined retirenent plan. 1d. at 11
But in Count | of her conplaint, in which she asserts her claim
for benefits under ERI SA, she nentions only the life insurance
benefits. See id. at Y 31-33.

In June and July of 2005, after she |earned of

Herbert's death, Susan contacted Fluor Corp. regarding her claim
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to his insurance and retirenment benefits, and on July 6, 2005
CIGNA infornmed her in witing that she was not entitled to the
benefits because Herbert "renom nated the beneficiary" for his
life insurance policy.% 1d. at 19 18, 25. Susan conpl ai ns t hat
Cl GNA did not advise her of her rights to perfect her claimor
bring suit under ERISA. 1d. at § 26. On July 15, 2005, Susan gave
the Fluor Retirement Savings Center certification of her marriage
to Herbert and demanded the benefits, but no one responded. 1d.
at f 18. At sone unspecified point, soneone told Susan that the
i nsurance and retirenment benefits had been paid to Sinead. Susan
clains that Sinead got the benefits because the plans were
m sinfornmed that Sinead was Herbert's spouse. She al so all eges
that Herbert did not submt a proper beneficiary change formto
make Sinead the beneficiary. 1d. at  19.

In July of 2005, Susan had a conversation with Dan
Shustock, a Life Caim Specialist for ClGNA and Shustock told
her that she was not entitled to the benefits because the
beneficiary designati on had been changed on Septenber 9, 2001.
Id. at  23. He told her that the file was closed and that Cl GNA

woul d not reopen it; he also allegedly advised her not to seek

51t appears that this letter was dated July 6, 2005,
but Susan received it on July 11, 2005. See Conpl. at Y 25.
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| egal renedi es because it would be costly and unsuccessful. [d.
Susan engaged counsel on Decenber 1, 2005, and her
| awyer submtted a "formal claint to ClGNA on January 4, 2006
Id. at T 27. On May 2, 2006, CIGNA "issued a formal denial to
counsel who conmuni cated the denial to the Plaintiff.” 1d. at
29. Susan repeatedly asked for copies of docunents related to the
paynment of these benefits, but CIGNA refused to provide them
until she filed her first lawsuit on Septenber 16, 2008.°6 1d. at
1 20. One of the docunents that Cl GNA provided to Susan at that
time was a supposed change of beneficiary form which was dated
July 9, 2001. 1d. at § 22. Susan argues that this form was
not for changi ng beneficiaries but instead was a "decrease in
coverage form" Id. Until she got CCGWA's file, Susan thought her
claimfor benefits was "virtually hopeless.” Id. at { 23. She
al so did not know until that point that the change of beneficiary

formto which CIGNA referred in its July 2005 letter was -- from

6 This case is Susan's second | awsuit regardi ng her
claims to Herbert's benefits. She filed her conplaint in the
first case in the Court of Common Pl eas of Bucks County,

Pennsyl vani a, on Septenber 16, 2008, and CIGNA renoved it to our
Court on Novenber 12, 2008. Susan A. Bayer v. Fluor Corporation,
et al., CA No. 08-5336. W dism ssed that conplaint because
Susan failed to tinely file responses to the defendants' notions
to dismss. W closed that case on January 23, 2009. Susan filed
the conplaint in this case nearly six nonths later, nanely, on
July 13, 2009.




Susan's point of view -- ineffective. Id. at T 25.

According to Susan, Sinead and Meaghan knew that they
were not entitled to the life insurance benefits but, colluded to
submt a false claimfor themand then shared the proceeds. |d.

at g 24.

1. Analysis’

7 To survive a notion to dismss, a conplaint nust
contain sufficient factual matter, accepted as true, to "state a
claimto relief that is plausible on its face.” Bell Atlantic
Corp. v. Twonbly, 550 U. S. 544, 570 (2007). The Suprenme Court has
nore recently refined Twonbly to explain that "[a] claimhas
facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the m sconduct alleged." Ashcroft v.
| gbal, 129 S.C. 1937, 1949 (2009).

I n determ ni ng whet her Susan has stated a "pl ausi bl e"
claimfor relief, the Suprene Court has instructed that we should

"draw on [our] judicial experience and comon sense." 1d. at
1950. The facts in Susan's conplaint "nmust be enough to raise a
right to relief above the speculative level . . . on the

assunption that all the allegations in the conplaint are true
(even if doubtful in fact)." Twonbly, 550 U S. at 555 (citations
omtted). A conplaint "does not need detailed factual

al l egations” but nust include "nore than | abels and concl usions.™
Id. at 555. We do not presune, noreover, that the plaintiff's

| egal conclusions are true. 1d.

In Bayer's response to Marsh's notion to dismss, she
rather incredibly ignores the not-so-recent devel opnents --
notably Twonbly and Igbal -- in the standard that we use to rule
on a notion to dismss. She blithely states that we should only
di sm ss pursuant to Rule 12(b)(6) "where it is certain no relief
coul d be granted under any set of facts that could be proved.™
Pl. Marsh Resp. at 5 (plaintiff's added enphasis omtted). The
Suprene Court expressly abandoned this standard in Twonbly, 550
U S at 562-3, and we caution plaintiff's counsel that we wll
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A. Count | for Benefits under § 502(a)(1)(B) of ERI SA

In Count | of her Conplaint, Susan asserts a claimfor
benefits under 8§ 502(a)(1)(B) of ERI SA® against the Fluor
Def endants, CGLI C Defendants, and Marsh. She avers that she "is
entitled to receive benefits due her under a life insurance
policy in the face anount [of] $50,000.00 [the LINA policy] and a
QUL claimin the approxi mate anmount of $223,000.00 [the CAIC
policy] plus interest.” Conpl. at § 31. Susan clainms that the
defendants were arbitrary and capricious in denying her benefits
because they never requested proof that her marriage to Herbert
had ended, Herbert never filed a proper change-of-beneficiary
formto nanme Sinead as the beneficiary, and the defendants did
not conduct a reasonabl e and appropriate investigation into
Susan's clains. 1d. at § 33. In Count |, Susan does not nention
the retirenment plan benefits that she discusses in Paragraph 1 of
her Conplaint; we thus conclude that in Count | she seeks relief

based solely on the |ife insurance plans. CGLI C does not seek to

not tolerate further disregard for the current state of the | aw.

8 Under that Section, which is codified at 29 U S.C
1132(a)(1)(B), a beneficiary may sue "to recover benefits due to
hi m under the terns of his plan, to enforce his rights under the
terms of the plan, or to clarify his rights to future benefits
under the ternms of the plan.”



dism ss Susan's claimin Count | as to its policy, the value of
whi ch is $223, 000.

But LINA noves to dismss Susan's clains as they relate
toits policy -- valued at $50,000 -- because it argues that the
policy's contractual tinme [imtation for filing suit on these
claims (the "contractual tinme limt") ran before she filed this
Conpl aint on July 13, 2009. Under the LINA policy, "[n]o action
at law or in equity may be brought to recover benefits under the
[LINA Policy] . . . nore than 3 years after the time satisfactory
proof of loss is required to be furnished." Life Insurance
Conmpany of North Anmerica Goup Policy ("LINA Policy") at 15, EX.
B to Renee Wrst Decl., CAIC Def. Mt. Ex. 1.° That policy al so
provi des that proof of |loss "nust be given to the |nsurance
Conmpany [LINA] within 90 days after the date of the |oss for
which a claimis made." 1d. at 13. LINA contends that the
applicable date of loss is the day Herbert died, Septenber 18,

2004. But LINA also argues that Susan's clains under this policy

9 Susan did not attach the policies at issue to her
conplaint, but we may refer to themin ruling on the defendants
nmotions to dismss -- without converting this notion to a notion
for summary judgnment -- because Susan's cl ainms are based on these
docunents and there is no dispute as to their authenticity.
Pensi on Ben. Guar. Corp. v. Wite Consol. Indus., Inc., 998 F.2d
1192, 1196 (3d Cir. 1993).




accrued and that the tine limt began running on May 2, 2006 --
well after the deadline for the proof of loss -- when LINA issued
a formal denial of insurance benefits to plaintiff through her
counsel. CAIC Def. Br. at 7 (citing Conpl. at § 29). Susan filed
her conplaint in this case on July 13, 2009, which is nore than
three years after LINA contends Susan's claimaccrued. LINA
therefore argues that the contractual tinme limt bars her claim
to the LINA policy benefits.

LINA admts that without the contractual tinme [imt the
statute of limtations for Susan's clai mwould be four years. 1d.

at 19. See also Koert v. GE Goup Life Assur. Co., 231 Fed. Appx.

117, 119-20 (3d G r. 2007) (unless the parties contract to other
terms, it would be appropriate to apply the four-year

Pennsyl vani a statute of limtations for breach of contract clains
to a claimfor benefits under ERI SA). But contracting parties may
agree to a shorter statute of limtations, as long as it is
reasonable. See id. at 120 (applying a three-year contractual
statute of limtations to a claimfor benefits under ERI SA);

Fontana v. Diversified Goup Adm n., Inc., 67 Fed. Appx. 722, 724

n.1 (3d Gr. 2003) (upholding as reasonable a three-year
contractual statute of limtations). In Susan's response, she

does not contest the fact that the policy includes this |anguage

10



or that a three-year contractual tinme [imt would be reasonabl e,
so we wll not further discuss those issues.

The parties agree that the contractual tine limt
begins to run ""when a plaintiff discovers or should have
di scovered the injury that fornms the basis of the claim'" CGAIC

Def. Br. at 20 (quoting Bangbose v. Delta-T G oup, Inc., 638

F. Supp. 2d 432, 438 (E.D. Pa. 2009) (MlLaughlin, J.)). See
also Pl. Resp. to CAIC Def. at 10 ("Defendants properly point
out the 'Discovery Rule' in determ ning when the statute of
[imtations begins to run."). "In the denial of benefits context

a non-fiduciary cause of action accrues when a claimfor
benefits has been denied." Bangbose, 638 F. Supp.2d at 438. As
noted, Susan knew that her claimfor the life insurance benefits
had been denied on May 2, 2006. Conpl. at § 29. But she argues
that she did not know that the LINA policy had the three-year
contractual tinme limt until she got a copy of the policy on
Septenber 16, 2008. She contends -- w thout any |egal support for
this position -- that the contractual tinme [imt was tolled unti
t hat date.

Defining the clause "injury that forns the basis of

[ Susan's] claim is the lynchpin in determ ning when the

contractual tinme limt began to run for the LINA policy. Susan
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apparently argues that the date of the "injury" was when she
recei ved a copy of the LINA policy on Septenber 16, 2008. LINA
first asks us to borrow the definition of injury fromthe policy
and conclude that the date of the injury was the date of
Herbert's death. CGIC Reply Br. at 7-8. But it also argues that
her clainms regarding the LINA policy accrued on May 2, 2006 when
she | earned of the denial of benefits.

We believe this |ast approach constitutes the best view
because the denial of the life insurance benefits is the injury
on whi ch Susan bases her LINA policy claimin Count I. In Susan's
Conpl ai nt, she avers that "[o]n May 2, 2006 G gna G oup |Insurance
issued a formal denial to counsel who communicated the denial to
the Plaintiff." Conpl. at § 29. Susan herself admts that she
di scovered the injury -- the denial of benefits -- on that day,
and that day is therefore the day on which the three-year
contractual tinme limt began to run.

Li ke the CGE.I C Defendants, the Fluor Defendants al so
contend that the conplaint is untinely as to the LINA policy due
to the expiration of the contractual tine limt. In Susan's
response to that argunent, she contends that the May 2, 2006
letter did not give her "clear know edge" that Cl GNA rejected her

cl ai m because "she was told the account was 'zero.'" Pl. Resp. to

12



Fluor Def. at 7. She clainms that the letter infornmed her that
"there was nothing to claim not that that which could be clained
was denied to her." Id. But in her Conplaint, Bayer forthrightly
stated that "[o]n May 2, 2006 Ci gna G oup |Insurance issued a
formal denial to counsel who communi cated the denial to the
Plaintiff." Conpl. at § 29.

W& need not go beyond plaintiff's own characterization
in her Conplaint of the May 2, 2006 letter, but the
correspondence leading to that letter confirns that Susan's own
view of it as a "denial" is correct. Five nonths earlier, on
January 4, 2006, Susan's attorney wote to CIGNA that "Ms. Bayer
[ Susan] expects to have this situation remedied and to be
rightfully paid her proceeds from her husband's policy pronptly
or we will advise her to pursue any and all |egal renedies she
has available to her." Letter fromWndy J. Ashby to Cl GNA, Jan.
4, 2006, Pl. Resp. to CG.IC Def. Ex. D. Later that nonth and in
early February, Beth Ann MIler of CIGNA wote to Susan's counsel
and stated that CIGNA was still review ng Susan's request.
Letters fromBeth Ann MIller to Wendy J. Ashby, Jan. 20, 2006 and
Feb. 8, 2006, Pl. Resp. to CAIC Def. Ex. E and F

In the May 2, 2006 letter, Beth Ann MIler wote to Ron

MIler (who had apparently beconme Susan's attorney) to "provid|e]

13



our position wth respect to the basic and group universal life
i nsurance policies [the CAIC and LINA policies] which insured
Her bert Bayer who was an enpl oyee of Fluor Corporation."” Letter
fromBeth Ann MIler to Ron R Mller, My 2, 2006, Pl. Resp. to
CAIC Def. Ex. G at 1. She explained that the proceeds of both
life insurance policies had been paid and clainmed that "LINA and
CGA.I C adj udi cated both policies referenced above in accordance
with the policy provisions and/or information contained in the
respective claimfiles. Therefore, we conclude that the decision
was made reasonably and within the paraneters of the benefit

pl ans which are subject to ERISA " 1d. at 2. Set in this context,
the only reasonable way to read the May 2, 2006 letter -- as
Susan herself recogni zed in Paragraph 29 of her Conplaint -- is
as a denial of benefits.

Susan al so argues that the CG.lI C Defendants may not
assert this defense because they "act[ed] in a manner that m sl ed
the beneficiary causing her not to bring suit in a tinmely manner"”
and thereby "waived the provision in its dealings with
plaintiff." Bayer Resp. to CGIC Def. at 7. But Susan points to
no facts in her Conplaint -- or anywhere -- to support her claim
that the defendants waived this defense. For exanple, she does

not aver that anyone assured her that she would have nore tine to
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file her claimor gave her an untinely deadline for doing so.

Susan argues that CIGNA, on behalf of LINA "repeatedly
conceal ed and frustrated [her] attenpts to obtain information on
the basis of the paynent of benefits to Sinead Cooke." Id. at 9.
She concedes that Herbert could have changed the beneficiary to
Si nead but argues that he did not actually do so because the form
on which this change was noted was not actually a change- of -
beneficiary form She conplains that Herbert wote on that form
that he was married to Sinead, but legally he was not. Susan
contends that if she had known "at the onset of the clains" that
Her bert had clainmed that Sinead was his wife on this form--
rather than in the fall of 2008 when she saw the whole file --
she woul d have known the actual basis for the denial of her
benefits and "her options woul d have been nade clear." Bayer
CA.l C Resp. at 9.

The fact that the defendants declined to provide Susan
with the file until she brought suit in the fall of 2008 does
not, however, support her claimthat anyone "m sl ed" her, and she
cites no legal authority to support that argunent. She coul d have
filed suit and gai ned access to these docunents before the fal
of 2008. But, instead, at sone point in 2006 she filed a

conplaint with the Commonweal th's Departnent of |nsurance, which

15



determned that it had no jurisdiction over the case and "cl osed
its file." Id. at 4-5. She thereafter hired a new attorney, who
wote to Cl GNA on Decenber 14, 2007 and requested the

docunent ation that supported the denial of Susan's benefits
claim 1d. at 5. CIGNA again told Susan that it would not rel ease
the informati on wi thout a subpoena or court order. In August of
2008 Susan returned to her first attorneys, and they filed a

| awsuit on Septenber 16, 2008. On that day, Cl GNA gave Susan the
contents of its file.

Susan's first lawsuit -- which was tinely filed under
the ternms of the LINA policy -- was renoved to our Court and then
di sm ssed after she failed to respond to the defendants' notions
to dismss. That first |lawsuit was term nated on January 23, 2009
-- still within the contractual tinme Iimt for filing a suit
based on the LINA policy. But Susan did not file this suit until
July 13, 2009, which is nore than three years after May 2, 2006
She offers no | egal support for her claimthat the contractual
time limtation in the LINA policy should have been tolled until
she was aware of it. As defendants point out, it is strange that
Susan | earned about the three-year tinme [imt when she got the
files from Cl GNA on Septenber 16, 2008, but then all owed her

tinely lawsuit to be dism ssed for her failure to respond to the

16



nmotions to dismss. W see no reason to give her yet another bite
at this apple.

Susan al so contends that the May 2, 2006 letter did not
trigger the contractual tinme limt because it did not explain the
steps to pursue review of the denial of benefits. In support of

this contention, she cites Epright v. Envtl. Res. Mynt., Inc.,

Health and Welfare Plan, 81 F.3d 335 (3d Cr. 1996), in which our

Court of Appeals held that "[w]lhen a letter term nating or
denying Plan benefits does not explain the proper steps for
pursuing review of the termnation or denial, the Plan's tinme bar
for such a reviewis not triggered." Id. at 342. In their reply
brief, the defendants argue that Epright does not apply to the

i ssue here -- when the contractual tinme Iimt for filing suit
began -- because Epright only dealt with the tine limt for
obtaining an internal "adm nistrative review' of a benefits
denial froma plan. Susan responds that "[i]n Epright the plan
failed to advise the claimant [of] the right to seek redress in
Federal Court." PI. CGIC Resp. Br. at 10. She does not provide a
pin cite for any of her assertions about Epright, but our review
of the applicable section of that opinion shows that our Court of
Appeal s did not even nention the Federal Courts or any cognate of

that locution. It dealt rather with the tinme in which one who is
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deni ed benefits nmay seek review of that decision fromthe Pl an

Adm nistrator -- not fromthe courts. See Epright, 81 F.3d at

341- 2.

Susan al so cites Hahnenmann Univ. Hosp. v. All Shore,

Inc., 514 F.3d 300, 307 (3d CGr. 2008), in further support of
this argunent. But, as in Epright, our Court of Appeals in
Hahnemann dealt with the question of the tineliness of a request
for adm nistrative review, not the tineliness of filing a
conplaint in court. 1d. ("Because the letter to Hahnemann di d not

state the appropriate steps for admnistrative review, the sixty-

day tinme bar to seek adm nistrative review was never triggered."

(emphasi s added)). W agree wth defendants that neither Epright
nor Hahnemann supports Susan's claimthat the contractual tine
limt on filing suit for the LINA policy was toll ed because the
defendants failed to advise her on how to chall enge the denial.
Because Susan did not file her conplaint until after
the three-year contractual tinme [imt had run -- and because she
has not provided any rel evant |egal support for her view that the
time limt should have been tolled -- we will dismss her clains

in Count | regarding the LINA policy.
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B. Fl uor Def endants' ©Mdtion to D smss Count

The Fl uor Defendants also nove to dismss Count |. They
argue that the benefit plan -- not Fluor Corporation itself -- is
the proper defendant for a claimfor benefits pursuant to ERI SA §
502(a)(1)(B). They also contend that we should dismss Count | as
to the Fluor Corporation Sal aried Enpl oyees' Defined Retirenent
Plan and the Fluor Corporation Benefits Adm nistrative Conmttee
because those entities are involved only with pension benefits.
As we have noted, in Count | Susan seeks only life insurance
benefits but not pension benefits.

In Susan's response to the Fluor Defendants' notion to
di smss Count |, she references Fluor's summary plan descriptions
for its defined retirenment plan and sal ari ed enpl oyees savi ngs
i nvestnment plan -- Exhibits | and J to Fluor's notion -- and
clains that "[t]he allegation of responsibilities including the
duty as 'Plan Admnistrator’ is not well defined in the docunents
available to plaintiff and need [sic] to be explored and exam ned
by nmeans of discovery.” Pl. Resp. to Fluor Def. at 1. She al so
expl ains that these plans -- the pension-rel ated plans --
instruct an enployee to submt a request for review of a benefit
denial with the Benefits Adm nistrative Commttee of the Defined

Benefit Plan of Fluor Corporation. Id. Despite her references to
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t hese pension plans, Susan admts that her conplaint "avers she
was deni ed approximately $273,000.00 in benefits under life

i nsurance policies adm nistered by Cl GNA G oup, underwitten by
Life I nsurance Conpany of North Anerica . . . and Connecti cut
CGeneral [Life] Insurance Conpany." 1d. at 2 (enphasis added).
These references to the pension plan docunents have no bearing on
t he question of whether Susan alleged facts to connect the Fluor
Def endants to decisions regarding the distribution of Herbert's
life insurance benefits.

Susan conpl ains that before she filed her |awsuit
neither the Fluor Defendants nor anyone else told her that
pensi on benefits had been paid to Sinead, and as a result she did
not include a claimfor pension benefits in her conplaint.

Id. She states that she will file a notion "in very short order"
for leave to amend the Conplaint and include a claimfor pension
benefits. 1d. at 5. But she filed her response to the Fl uor

Def endant s’ notion on Cctober 14, 2009 and has not yet filed that
prom sed notion

Susan does not effectively answer the Fluor Defendants'
argunents that Fluor Corporation is not a proper defendant and
that the other two Fluor entities should be dism ssed because

they only dealt with pension benefits. She states in her response
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that Fluor's claimthat it was not involved in the life insurance
policies "my be ... correct” but that "there has been no
exchange of docunentation nor other discovery which would confirm
Fluor's position." Id. at 4.

In responding to a notion to dismss, Susan does not
need to provide evidence to support her apparent position that
Fl uor was involved in the distribution of the life insurance
benefits at issue here. But she nust "plead[] factual content
that allows the court to draw the reasonable inference that the

defendant is liable for the m sconduct alleged." Ashcroft v.

Igbal, 129 S.Ct. 1937, 1949 (2009). The "m sconduct" that Susan
alleges in Count | was the denial of life insurance benefits and
the decision to pay those benefits to Sinead. See Conpl. at { 31-
33. In her response, she points to no facts in the Conplaint that
woul d support a claimthat the Fluor Defendants were involved in
t hese actions, and on our own review of the Conplaint we find no
such facts. She clains that the "Fluor Corporation enpl oyee
benefits plans were established under ERI SA for the purpose of
providing eligible enployees and their dependents with certain
benefits, including life insurance policies issued by LINA and
CGIC." 1d. at T 12. She also clains that the Fluor Defendants

adm ni stered, and had sone authority over, "the policy", and were
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"a fiduciary" to it, but she does not specify to which "policy"
this assertion applies. Id. at T 13.
Susan alleges that in the summer of 2005 she asked
Fl uor Corp. about her entitlenent to benefits, including "his
i nsurance policy" and that she received a witten response from

CIGNA. 1d. at ¥ 18. She then nade a demand to the "Fl uor

Retirenent Savings Center" for the benefits but got no response.
Id. She alleges that ClIGNA refused to provide docunentation and
that she spoke with a Cl GNA enpl oyee about her eligibility for
benefits. See Id. at 1Y 19-23, 25-29. The May 2, 2006 deni al
letter cane from CIGNA, too. Susan tacitly admts this problemin
her response to the Fluor Defendants' notion to dism ss Count 1|.
She wites that "[i]f the amendnent [to the Conplaint] is
permtted then the objection of Fluor is nmet. Fluor would then be
asked to defend the claimon the nerits.” Pl. Resp. to Fluor Def.

at 6 (enphasis added). See also id. at 8 ("Plaintiff believes she

is entitled for relief under Count | provided | eave nay be
granted to anend her Conplaint to allow the pleading of the claim
for the benefit [presumably the pension benefits] nost recently
conceded by Fluor to have existed at the tine of Herbert Bayer's
death."). Susan thus asks us to deny the notion to dismss a

claimthat is in the conplaint (for life insurance benefits)
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because she plans at sone still-future point to add another claim
that is not in the conplaint (for pension benefits) for which she
al l eges the Fluor Defendants could be held accountable. This is -
- to be frank -- a preposterous request.

Because there are no facts in the Conplaint that could
support a claimthat the any of the Fluor Defendants were
involved in the allegedly inproper distribution of Herbert's life
i nsurance benefits -- and because Susan fails to point to any
such facts in her response to their notion to dismss -- we wll
grant their notion and dismss Count | as to the Fluor

Def endant s.

C. Breach of Fiduciary Duty

In Count |1, Susan asserts a claimagainst the Fluor
Def endants and Marsh for breach of fiduciary duty under ERI SA 88
404(a) (1) (A) and 502(a)(3). In Count 111, she makes a claim
agai nst the sane defendants for breach of fiduciary duty pursuant
to ERI SA 88 409 and 503. For both Counts she seeks a judgnent
"for benefits due under the Plan with interest and attorney's
fees."” Conpl. at clauses following 1Y 36 and 39. Susan clains in
Count 1l that the defendants breached a fiduciary duty to her by

i nproperly adm nistering the policy, failing to informher howto
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perfect her clai munder ERI SA, and authorizing paynments to be
made to an ineligible beneficiary. Id. at § 36. In Count IIl, she
avers that the defendants breached their fiduciary duty "by
failing to conply with the claims [sic] procedure requirenments
under ERI SA and regul ati ons pronegated [sic] thereunder by the
U S. Departnent of Labor." Id. at § 39.1%0

The Fl uor Defendants argue that the only sections of
ERI SA that provide relief for breach of fiduciary clains are 88
502(a)(2) and 502(a)(3) and that Susan cannot get relief directly
under 88 404(a)(1)(A), 409, or 503. They contend that we shoul d
di sm ss her clai munder ERI SA 8 502(a)(2) because she seeks
relief for herself, not on behalf of the plan, as that section
requires.' And they argue that we should dism ss her clai munder

8 502(a)(3) because she seeks nonetary relief, and 8§ 502(a)(3) is

10 W will grant summary judgnent in Marsh's favor on
t hese counts -- and all other counts against it -- for the
reasons that we describe bel ow

11 ERI SA §8 502(a)(2) allows a beneficiary to sue "for
appropriate relief under section 1109 of this title." 29 U S.C. 8§
1132(a)(2). Pursuant to 8 1109, one who is a fiduciary to a plan
and breaches the duties of one in such a position "shall be
personally liable to make good to such plan any | osses to the
plan resulting fromeach such breach.” 29 U S. C. § 1109(a)
(enphasi s added).
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limted to equitable relief.? They also claimthat because Susan
has an adequate renedy for the benefits under 8§ 502(a)(1)(B)
whi ch she invokes in her claimin Count |, she cannot al so get

equitable relief under 8 502(a)(3). See Varity Corp. v. Howe, 516

U.S. 489, 515 (1996) (regarding 8 502(a)(3), "we should expect
t hat where Congress el sewhere provided adequate relief for a
beneficiary's injury, there will likely be no need for further
equitable relief, in which case such relief normally would not be
"appropriate'"). The Fluor Defendants exhaustively discuss and
support these argunents. See Fluor Def. Br. at 14-24. They al so
argue in the alternative that Susan's breach of fiduciary clains
are subject to an expired three-year statute of limtations and
that we should dismss Counts Il and IIl agai nst the plan because
it cannot be a "fiduciary" under ERI SA. Fluor Def. Br. at 24-26.
W wi Il not discuss the Fluor Defendants' argunents in
detail because in Susan's response to their notion and brief, she

ignores their thirteen pages of |egal analysis regarding Counts

12 ERI SA §8 502(a)(3) allows for an injunction or "other
appropriate equitable relief.” 29 U S.C 8§ 1132(a)(3). See also
Geat-West Life & Annuity Ins. Co. v. Knudson, 534 U S. 204, 221,
(2002) ("Because petitioners are seeking legal relief -- the
i nposition of personal liability on respondents for a contractual
obligation to pay noney -- 8§ 502(a)(3) does not authorize this
action.").
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Il and 11l and baldly asserts that she "may maintain clains under
Counts Il to VI under certain circunstances."” Pl. Resp. to Fluor
Def. at 7. The two paragraphs that follow this concl usory
statenent address her state |law clains and her argunment that she
wi |l have a claimunder Count | if she (soneday) anmends Count |
to include a claimfor which the Fluor Defendants nmay be |iable.
She provides no explanati on regardi ng under what "certain

ci rcunst ances” she could maintain her clainms in Counts Il and I
agai nst the Fluor Defendants. W will| therefore grant as

unopposed their notion to dismss Counts Il and I1I1.

D. Plaintiff's State Law d ai ns

In Counts IV and V, Susan asserts state law clains for
breach of contract and bad faith, respectively, against the Fluor
Def endants, CG.I C Def endants, and Marsh. She nmakes a constructive
trust claimagainst all defendants in Count VI and a claim
against CIGNA in Count | X for "Trespass, Deceit, Conceal nent and
M srepresentation.” Conpl. at Count |X *® The CG.I C def endants
argue that ERI SA pre-enpts these state |law clains and nove to

dismss them In Susan's response to the CG.I C Def endants’

¥ In Counts VIl and VIII Susan asserts state | aw
cl ai rs agai nst Sinead and Meaghan, but neither of them has
responded to the Conpl aint.
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noti on, she agrees to dism ss these cl ains agai nst those

def endants who admt that ERI SA applies to the policies . Pl.
Resp. to CAIC Def. at 7. W will therefore grant as unopposed
the notion of CAIC, LINA and CIGNA to dism ss these counts.

The Fl uor Defendants also nove to dism ss Counts 1V, V,
and VI due to ERI SA pre-enption. Susan responds that "Federal
preenpti on of state-based clains applies provided all defendants
concede her clains are properly brought under ERI SA and the
Federal statutes." Pl. Resp. Fluor Def. at 7. She rather
confusingly requests that, if we do not grant her |eave to anend
her claimin Count I, we not dismss Count VI because "[t]his
part of plaintiff's Conplaint can enconpass Pl an Benefits[!4] as
wel | as the insurance proceeds clained."” 1d. at 8. Because (1)
Susan has (still) not noved to anend her conplaint, (2) the Fluor
Def endants admt that ERI SA woul d apply to the pension benefits,
Fluor Def. Br. at 4 n.2, and (3) Susan has agreed to dism ss
state law clains as to all defendants who concede that ERI SA
applies, we will dismss Counts IV, V, and VI as to the Fluor

Def endant s.

4 W assune that she refers here to pension "Plan
Benefits," but this is not clear.
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E. CGNA's daimThat It Is a "Non-entity"

CI GNA noves to dism ss Susan's clainms against it and
clainms that it is a "Non-Entity and I nproper Party." CG.IC Def.
Br. at 22. It contends that "CIGNA Group Insurance"” is only a
service mark, not a corporate entity or person who may be held
I iabl e under ERI SA. Susan responds that it is too early in the
litigation to identify the role of "ClIGNA G oup Insurance,” which
appears on nmany docunents that are related to the distribution of
Herbert's benefits.® Taking the allegations in Susan's conpl ai nt
to be true, we agree with her on this point. It may be that
"CIGNA Group Insurance" is an inproper entity, but it is too
early to tell. The fact that "CIGNA G oup I nsurance" is a
regi stered service mark by no neans proves that it is nothing but
a registered service mark. We will therefore deny the notion to
dism ss Count | against CIGNA as it relates to the CGAIC policy.
But for the reasons we discuss above, we wl| dism ss Susan's
clainms against CIGNA in Count | as to the LINA policy and the

state |l aw cl ai ns agai nst Cl GNA

15 Bayer also submts an apparent printout fromthe
Pennsyl vani a Departnment of State that shows that an entity called
"Cigna Corporation"” is registered in Pennsylvania. But "C gna
Corporation” is not the sanme as "ClGNA G- oup |Insurance," and we
do not see how the registration of the former shows that the
latter is an entity that may be sued under ERI SA
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F. Marsh's Motion to Dismiss or for Summary Judgnment

Marsh noves for dism ssal and summary judgnent on al
of Susan's clainms against it. In the Conplaint, she alleged that
Marsh "was" a third-party admnistrator for Fluor's life
i nsurance policies and benefits and may al so have been a pl an
adm nistrator. But Marsh clains that one of its vice-presidents
conducted an investigation and concluded that it was not the
third-party admnistrator for the life insurance policies at the
time of Herbert's death. Marsh Mot. at 4. It also reports that
it did not pay or process any clains for the policies at issue
and that Bayer mstakenly naned it as a defendant. 1d. at Y 5-6,

8. W will deny Marsh's notion to dism ss because we nust assune

that the facts in Bayer's conplaint -- including her allegation
that Marsh was involved with the policies at issue here -- are
true. But we will nowturn to its notion for sunmary judgnent.

Marsh supports its notion for summary judgnent with an
affidavit from Karen Wnterbottom a Senior Vice-President at
Marsh. Karen Wnterbottom Aff., Marsh Mot. Ex. B ("First
Wnterbottom Aff."). Because Marsh presents facts outside the
pl eadi ngs, we may treat its notion as one for summary judgnent,
as long as all parties have "a reasonable opportunity to present

all the material that is pertinent to the nmotion." Fed. R G v.
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P. 12(d). We should grant Marsh's notion for summary judgnent if
"there is no genuine issue as to any material fact and that the
movant is entitled to judgnent as a matter of law" Fed R G v.
P. 56(c)(2).

Mar sh supported its notion for summary judgment with
Wnterbottom s affidavit, and Bayer submtted her own evi dence
(such as it is) in opposition to the notion. Bayer did not
request additional discovery to |look into this issue or otherw se
suggest that she did not have access to evidence to support her
position. As we expl ai ned above, this dispute already has a | ong
hi story, and Bayer has not clained that she needs nore tinme to
gat her discovery regarding Marsh's involvenent with the life
i nsurance policies that are the source of her clains against the
defendants. We therefore conclude that she has had "a reasonabl e
opportunity” to present all of the pertinent material, and we
wll rule on Marsh's notion for summary judgnent.

According to Wnterbottom Marsh was not Fluor's third-
party adm nistrator at the tine of Herbert's death and did not
handl e any beneficiary fornms or clains after he died. First
Wnterbottom Aff. at Y 4-6. Bayer conplains that Marsh has not
identified the third-party adm nistrator, but that is plainly

Susan's duty, not Marsh's.
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Susan submits her unsworn declaration and five
docunents that she believes support her argunent that Marsh was
involved in the alleged m shandling of Herbert's |life insurance
benefits after his death. The first document is a letter from
Marsh that pre-dates Herbert's death and concerns his life
i nsurance through Bechtel, another of Herbert's enployers. Letter
from Marsh to Herbert E. Bayer, Aug. 1, 2004, Bayer Decl., Pl.
Resp. to Marsh ("Bayer Marsh Decl."), Ex. 1. She clains that both
Bechtel and Fluor "were |arge construction conpanies in which
[ Her bert] was apparently enpl oyed back and forth fromone to the
other with the benefit Plans being adm nistered at both by
Marsh." Pl. Resp. to Marsh at 3. She then states that she wll
learn the "terns of enploynment with each conpany” during
di scovery. 1d. She contends that the "life insurance coverages
over | apped"” and that Marsh was the adm nistrator of both plans
and "controlled" them Bayer Marsh Decl. at 6. But Susan does
not explain why Marsh's invol venent before Herbert's death with
any policies that he had during his enploynent at Bechtel has any
bearing on this case, which solely concerns the distribution of
life insurance benefits that Herbert had through his work at
Fl uor .

Bayer also submtted a handwitten note from Sinead to
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"Dan," which the parties seemto agree was addressed to Dan

Shust ock, an enpl oyee of CIGNA, not Marsh. Undated note to "Dan"
from Si nead Cooke Bayer, Bayer Marsh Decl. Ex. 2. In a Septenber
29, 2004 letter from Shustock to Sinead, which Bayer also

provi des, Shustock wote that he was waiting for beneficiary
designation information that "was being maintained by a prior
Third Party Adm nistrator for Fluor Corporation."” Bayer Marsh
Decl., Ex. 3. Marsh admits that it was the third-party
adm ni strator before Herbert's death and that it provided a copy
of its file to Shustock. Marsh Reply, Wnterbottom Aff., Ex. A
("Second Wnterbottom Aff."). See also Letter fromErica Martin
Marsh, to Dan Shustock, Septenber 30, 2004, Bayer Marsh Decl. EX.
4. But a letter from Shustock -- on CIGNA letterhead -- to Sinead
states that Shustock approved the claimand that the proceeds had
been deposited into her account. Letter from Dan Shustock to
Sinead C. Bayer, Cct. 21, 2004, Bayer Marsh Decl. Ex. 5.

Read in the |light nost favorable to Susan, her evidence
regardi ng Marsh | eads only to the concl usion that Marsh provided
some docunents to CIGNA to aid in CTGNA's review of the clains
and that Marsh did so in a tinely manner. These docunents could
not support Susan's avernents that Marsh was in any neani ngful

way involved in beneficiary decisions after Herbert's death; in
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fact, the Cctober 21, 2004 letter from Shustock to Sinead -- on
CIlGNA G oup Insurance letterhead -- states clearly that
he approved Sinead' s claimfor benefits.

As the party noving for summary judgnent, Marsh bears
the initial burden of proving that there is no genui ne issue of

material fact in dispute. Matsushita Elec. Indus. Co. Ltd. V.

Zenith Radio Corp., 475 U. S. 574, 585 n.10 (1986). It has done so

by submtting the affidavit of a conmpany executive that Marsh was
not the third-party admnistrator for Herbert's life insurance
plans at the tinme of his death. In response, Susan nust "cone
forward with specific facts show ng there is a genuine issue for
trial." Id. at 587 (internal quotations omtted). She nust
present sonething nore than nere all egations, general denials,

vague statenents, or suspicions. Trap Rock Indus., Inc. v. Local

25, 982 F.2d 884, 890 (3d Gr. 1992); Fireman's Ins. Co. of

Newar k v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). Because

Susan has not submitted any evidence that coul d support her
conjecture that Marsh had anything to do with the purported

m sdeeds regarding Herbert's |life insurance policies, and because
she has had a reasonabl e opportunity to do so, we will grant
Marsh's notion for sunmary judgnment as to all of Susan's clains
against it.

33



[11. Concl usion

W will dismss Susan's clains in Count | regarding the
LI NA policy, but she may pursue that Count against CG.lI C and
CIGNA regarding the CAIC policy. W will also dismss Count |

agai nst the Fluor Defendants, the breach of fiduciary clains in

Counts Il and Il1l, and the state-law clainms in Counts IV, V, and
I X. W will dismss Count VI -- a state-law claimthat Susan
brought against all defendants -- as to everyone except Meaghan

and Sinead. And we will grant the Marsh Defendants' notion for

summary judgnent on all counts against it.

BY THE COURT:

__\s\Stewart Dal zel



